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Dis c la im e r
This presentation is provided with the understanding that the 
presenter is not rendering legal advice or services. The materials 
provided in this presentation are for informational purposes only. 
Laws are constantly changing, and each federal and state law and 
regulation should be checked by legal counsel for the most current 
version. Any comments or information provided by the presenter are 
for educational purposes only and nothing conveyed or provided 
should be considered legal advice.

Please contact your own attorney with any specific questions you 
have related to the information provided.
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Te rm in o lo g y

• No n -c o m p e t e : A p ro vis io n  w h e re  a  w o rke r a g re e s  n o t  t o  c o m p e t e  w it h  
a  c o m p a n y. 

 
• No n -s o lic it : A p ro vis io n  w h e re  a  w o rke r a g re e s  n o t  t o  s o lic it  t h e  

c o m p a n y’s  c lie n t s  fo r a  c e rt a in  p e rio d  o f t im e  a ft e r e m p lo ym e n t .

• No n -s o lic it  o f e m p lo ye e s / c o n t ra c t o rs : A p ro vis io n  w h e re  a  w o rke r 
a g re e s  n o t  t o  s o lic it  t h e  c o m p a n y’s  e m p lo ye e s / c o n t ra c t o rs  fo r a  
c e rt a in  p e rio d  o f t im e  a ft e r e m p lo ym e n t  (s o m e t im e s  re fe rre d  t o  a  “n o n -
p o a c h in g  p ro vis io n ”).

•   
  
 



His t o ry a n d  Pro b le m s
• Ro o t e d  in  t h e  m e d ie va l s ys t e m  o f a p p re n t ic e s h ip .

⚬ Ap p re n t ic e  c o u ld  n o t  c o m p le t e  w it h  m a s t e r a ft e r t h e  
a p p re n t ic e s h ip .

               
• In  t h e  18t h  c e n t u ry t h e  c o n c e p t  o f “re a s o n a b le n e s s ” w a s  in t ro d u c e d  in  

En g la n d .
⚬ Re s t ra in t  o n ly  a s  t o  a ffo rd  fa ir p ro t e c t io n , b u t  n o t  s o  la rg e  t o  

in t e re s t  w it h  t h e  in t e re s t s  o f t h e  p u b lic .

• No n -c o m p e t e  s t a rt e d  t o  b e  re g u la t e d  in  t h e  Un it e d  St a t e s  a s  e a rly  a s  
1811 (fo r o ve r 20 0  ye a rs ).
⚬ Fo r m o s t  o f t h is  t im e  (u p  t o  20 0 7) o n ly  t h re e  s t a t e s  b a n n e d  n o n -

c o m p e t e s  (Ca lifo rn ia , No rt h  Da ko t a , a n d  Okla h o m a ).



His t o ry a n d  Pro b le m s

(c o n ’t )
• Ch a n g e  b e g a n  in  20 0 7.

⚬ St a t e  le g is la t o rs  s t a rt e d  t o  im p le m e n t  la w  re s t ric t in g  t h e  u s e  o f 
n o n -c o m p e t e s .

• Wh y?
⚬ Te c h n o lo g y
⚬ En t re p re n e u rs h ip
⚬ J im m y J o h n s



Cu rre n t  Sit u a t io n  in  t h e  St a t e s
• Co m p le t e  Ba n s
• In c o m e  Th re s h o ld  Ba n s
• In d u s t ry  Ba n s
• Sc o p e  o f t h e  Ba n s  va ry

⚬ Are  ICs  c o ve re d ?
⚬ Are  n o n -s o lic it s  in c lu d e d ?
⚬ Ho w  lo n g  a re  t h e  t im e  lim it a t io n s ?
⚬ Is  m o o n lig h t in g  p e rm it t e d ?

•  Mo re  St a t e  la w s  a re  c o m in g
 
h t t p s :/ / e ig .o rg / s t a t e -n o n c o m p e t e -m a p /



Fe d e ra l Tra d e  Co m m is s io n
Fin a l Ru le

• Su m m a ry
⚬ Pre ve n t s  e m p lo ye rs  fro m :

￭ En t e rin g  in t o  o r a t t e m p t in g  t o  e n t e r in t o  a  n o n -c o m p e t e  c la u s e  
w it h  a  w o rke r;

￭ En fo rc in g  o r a t t e m p t in g  t o  e n fo rc e  a  n o n -c o m p e t e  c la u s e  w it h  a  
w o rke r; o r

￭ Re p re s e n t in g  t h a t  a  w o rke r is  s u b je c t  t o  a  n o n -c o m p e t e  c la u s e .
⚬ Th e  t e rm  “w o rke r” in c lu d e s  b o t h  e m p lo ye e s  a n d  in d e p e n d e n t  

c o n t ra c t o rs .
⚬ Mu s t  p ro vid e  w rit t e n  n o t ic e  t h a t  c o m p a n y w ill n o  lo n g e r e n fo rc e  

n o n -c o m p e t e s . 



Fe d e ra l Tra d e  Co m m is io n
Fin a l Ru le

• Ca ve a t s  /  Exc e p t io n s
⚬ Re t ro a c t ive  a p p lic a t io n , e xc e p t  fo r n o n -c o m p e t e  w it h  “s e n io r 

e xe c u t ive s ” s ig n e d  p rio r t h e  e ffe c t ive  d a t e  o f t h e  Ru le .
⚬ Us e  o f lim it e d  “n o n -s o lic it ” p ro vis io n s  a re  a llo w e d . 
⚬ Sa le  o f Bu s in e s s  e xc e p t io n  e xis t s .



Fe d e ra l Tra d e  Co m m is s io n
Fin a l Ru le
•  Why?

⚬ Restrict the freedom of American 
workers and suppress wages.

⚬ Stifle new businesses and new ideas.
⚬ Widespread throughout the U.S. 

economy.



Fe d e ra l Tra d e  Co m m is s io n
Fin a l Ru le
(c o n ’t )

• Wh y?
⚬ By b a n n in g  n o n -c o m p e t e s , t h e  FTC e s t im a t e s  t h a t :

￭ Ne w  b u s in e s s  fo rm a t io n  w ill g ro w  b y 2.7%, c re a t in g  o ve r 8,50 0  n e w  b u s in e s s e s  
e a c h  ye a r. 

￭ Am e ric a n  w o rke r’s  e a rn in g s  w ill in c re a s e  b y $40 0 -$488 b illio n  o ve r t h e  n e xt  
d e c a d e , w it h  w o rke r’s  e a rn in g s  ris in g  a n  e s t im a t e d  $524 a  ye a r o n  a ve ra g e . 

￭ He a lt h c a re  c o s t s  w ill b e  re d u c e d  b y $74-$194 b illio n  o ve r t h e  n e xt  d e c a d e  in  
re d u c e d  s p e n d in g  o n  p h ys ic ia n  s e rvic e s . 

￭ In n o va t io n  w ill in c re a s e , w it h  a n  a ve ra g e  e s t im a t e d  in c re a s e  o f 17,0 0 0 -29,0 0 0  
m o re  p a t e n t s  e a c h  ye a r o ve r t h e  n e xt  d e c a d e .

⚬   Ove r 25,0 0 0  c o m m e n t e rs  s u p p o rt e d  a  c a t e g o ric a l b a n . 

(So u rc e : Fe d e ra l Tra d e  Co m m is s io n , Fa c t  Sh e e t  o n  t h e  FTC’s  No n c o m p e t e  Ru le  m a kin g )



Fe d e ra l Tra d e  Co m m is s io n
Fin a l Ru le

• Cu rre n t  St a t u s  o f FTC Ru le
⚬ Ap ril o f 20 24: t h e  FTC is s u e d  t h e  Fin a l Ru le  b a n n in g  t h e  

e n fo rc e a b ilit y  o f t h e  va s t  m a jo rit y  o f n o n -c o m p e t e  a g re e m e n t s . 
⚬ Fin a l Ru le  w a s  s e t  t o  t a ke  e ffe c t  o n  Se p t e m b e r 4, 20 24, b u t  a  fe d e ra l 

Co u rt  in  Te xa s  e n t e re d  a  p re lim in a ry in ju n c t io n  fo llo w e d  b y a  
p e rm a n e n t  in ju n c t io n , s t a yin g  t h e  e n fo rc e m e n t  o f t h e  Ru le .
￭  FTC la c ke d  a u t h o rit y
￭  Arb it ra ry  a n d  c a p ric io u s

⚬ FTC h a s  u n t il Oc t o b e r 19, 20 24 t o  file  a n  a p p e a l



St ra t e g ie s

•  Im p le m e n t  (s t re n g t h e n ) No n -Dis c lo s u re  Ag re e m e n t s .
•  No n -So lic it  Ag re e m e n t s  (m a yb e ?).
•  Pro t e c t  t ra d e  s e c re t s  /  c o n fid e n t ia l d o c u m e n t s  /  c u s t o m e r lis t s .
•  Fa ir t re a t m e n t  o f w o rke rs  /  h ig h e r s a la rie s .

•  
•  
•  
•  

 



Qu e s t io n s ?

Scott A. Mirsky, Attorney
m ille rm ille rc a n b y.c o m  
P: 30 1.762.5212 
E: s a m irs ky@m m c a n b y.c o m
P: 
E:
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